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Purpose of the guidance:

This guidance provides an overview of how to apply for a private finding thata specified activityisa

substantially novel application of one or more technologies unders118-432(2) of the Income Tax
AssessmentAct 1997 (ITAA97) (Private Finding).

Background

Under the financial technology (Fintech) amendments which came into effect on 1 January 2019, a
company or unittrust may apply toInnovation and Science Australia (ISA) for a Private Finding.

The amendments provide thatan activity of aninvestee is notanineligible activity for the purpose
of qualifyingasan ‘eligible venture capital investment’ or EVClifitis:

e developingtechnologyforuseinrelationtofinance, insurance or makinginvestments
e anactivitythatis ancillary orincidental to the activity of developing technology referred to
above, or

e coveredbya findingfromInnovation and Science Australiathatitis a substantially novel
application of technology.

The third exclusionisintended to permit early stage venture capital limited partnerships (ESVCLPs)
and venture capital limited partnerships (VCLPs) to investin entities that are engaged in substantially
novel activitiesin relationto Fintech, evenif these activities have moved from the development of
technologytoits application. In many cases this may occur when abusiness movesfrom market-
testingto full commercialisation of a product.

ISA has delegated the powerto make a Private Finding to a range of delegatesincludingits
Innovation Investment Committee and certain senior executives of the Department of Industry,
Innovation and Science (the Delegate).

An activity covered by a Private Finding atthe time an investmentis made is excluded from beingan
ineligible activitybecause the activity is related to finance (to the extentit consists of banking,
providing capital, leasing, factoring or securitisation), insurance or making investments for the
purpose of deriving passiveincome.

A Private Finding applies forthe period specifiedin the finding. In determining the appropriate
periodfora findingto apply, the Delegate will balance the need to periodically reassess the status of
activities with the need for certainty and the importance of follow-on investments.

A Private Finding only affects the treatment of the activities it covers - not all activities of an entity
that isthe subject of a Private Finding are covered by the finding. To determineif aninvestmentin
the entityisan eligible venture capital investment, the activities covered by the finding must be
considered together with all other activities of the entity, aswell as all the other conditions set out
ins118-425 or s118-427 ofthe ITAA97.

A potential applicantfora Private Finding should therefore consider whetherthe other
requirements of an eligible venture capital investment are met before deciding whetherto apply.



The Delegate will consult with the Commissioner of Taxation when making a Private Finding but final
responsibility for making Private Findings rests with the Delegate.

The Delegate will notify the applicantin writing of their decision.

A decision by the Delegate to make, or not to make, a Private Findingis subjecttointernal and AAT
review in the same way as otheradministration decisions relating to venture capital tax concessions.

Substantially novel applications of technology

Technology is the practical application of science and engineering. Itis notlimited to physical devices
and can include software.

To be substantially novel, an application of technology must be new or uncommon and must involve
some degree of innovation. This means that many uses of new technology will be substantively
novel applications, unless that use has become widespread. Applications of oldertechnology may
also be substantially novel, if the technology is usedinamannerthatis new or appliedinadifferent
way to general practice inthe relevantindustry sector.

Novelty does notrequire an application of technology to be unique orunprecedented. If multiple
entities all adopt the same orsimilar new ways of using technology within ashort period of time,
each entity’s activities may well represent a novel application of technology.

This couldinclude, forexample, entities developing similar new products or services before these
products or services are widely available orcommonly used inthe relevantindustry. It could also
include the application of technologythatis commonly usedin one sectorto anotherarea where it
has not previously been commonly used.

Substantially novel applications of technology can alsoinvolve, for example,anew product or
service based on an application of new or existing technology thatis not consistent with the general
practice of the relevantindustry sector.

How to apply for a Private Finding

An applicationforaPrivate Findingmustbe inthe form approved by ISA, that is:

e foran application made by an entity which the Private Finding will cover (ie acompany or
unittrust) - in writing signed by the company or unittrust or its authorised representative

e foran application made by the general partner of an ESVCLP or VCLP -in writingsigned by
the general partneror its authorised representative, attaching evidence that the entity the
Private Finding will cover has consented to the application being made onits behalf

e onappropriate letterhead

e include astatementof reasons supportingthe application

e include the declarationsetoutbelow

e beprovidedelectronically asascanned copy of the signed original.

Declaration

| declare that:

e | am authorised by [company orunittrust] to make the applicationinthisletterandto signand
submit this declaration on behalf of [company or unit trust].

e | am [whicheverapplies]



an officer of [company or unit trust] with authority to complete this application

an authorised officer of [general partner of ESVCLP/VCLP] that has written authorisation to
act on behalf of [company or unittrust] in this matter.

e theinformation containedinthislettertogetherwith any statementattachedisand any further
information ordocumentation subsequently provided to the Commonwealthinrelationto this
applicationis orwill be - to the best of my knowledge - correctand complete. lalso understand
that the provision of false or misleading information or the making of a false or misleading
statement to the Commonwealthisaserious offence.

e lunderstandthat!| may be requiredto provide furtherinformationin support of thisapplication.
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Statement of reasons

The statement of reasons should, in away that an independent reader who has knowledge of the
field but no knowledge of the activity can understand:

1

ANZSICcode
provide the ANZSIC code forthe company or unit trust

Activity Description
describe the activity forwhich a Private Findingis sought, including the essentials of the
application of technology and the nature of the technology (physical device, software etc)
indicate whether, and how, the application of technology relates to:
o finance
o insurance
o makinginvestments forthe purposes of deriving passive income (interest, rents,
dividends, royalties orlease payments)
detail how the specified activity is a substantially novel application of technology (including
whetheritisthe application of new technology, the application of existing technologyina
new, innovative way oradapted fora novel use such asa new productor service). Include
any industry and/orexpertadvice in support of the activity being a substantially novel
application of one or more technologies
setout whatresearch has been done to establish that thisisa novel application of
technology, and provide details and results of that research, including:
o which competitors orothers (including nearest competitors) in Australiaand
overseas are applying thistechnology, and how they are applyingit
o howthe application of the technology differs from general practice inthe relevant
industry sectorand the way these competitors are applying thistechnology, if
applicable




3. Level of commercialisation
provide acomprehensive timelineforthe activity, focussing on the past, currentand future
stages of the activity and the technology’s development of the activity in each of those
stages. The stagesinclude:
o development
o testing
o initial commercialisation
o full commercialisation
e provide evidence that the application of technology has not yet reached full
commercialisation stage, including:
o theaverage revenue of the company orunittrust overthe past two years, and (if
different) the revenue attributableto the product or service applying the technology
o thesalesvolume of the product or service applying the technology foreach of the
past twoyears
o the numberof customers of the company or unit trust forthe productor service
applyingthe technology
o currentand projected scale production of the product or service applying the
technology
o marketingactivities and materials in markets whereyou have already sold the
productor service applying the technology
o any intellectual property protectionsin place inrelationtothe application of the
technology

4. Time Period of Finding
setout the period of time to month and year for which the Private Finding is requested to
apply, including the reasons why thisisan appropriate period

e setout howlongthe company or unittrust has usedthisapplication of the technology for
the activity.

An applicationforaPrivate Finding should be emailed to venturecapital@industry.gov.au.

Decision

An applicant may be required to provide furtherinformation in support of the application, for
considerationinthe decision making process.

The Delegate will notify the applicantin writing of their decision.

A decision by the Delegate to make, or notto make, a Private Findingis subjecttointernal and AAT
review. The decision letter willinclude a statement to this effect.
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